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Immigration Reform Legislation: Agricultural Provisions

The following Q&A section is meant to answer general questions about the agreement reached by the Agriculture Workforce Coalition (AWC) and the United Farm Workers (UFW), as reflected in S. 744, the Border Security, Economic Opportunity, and Immigration Modernization Act of 2013. This document will be updated as S. 744 moves through the legislative process.
How would this bill impact the current agricultural workforce?  

· Gives legal status (Blue Card) to existing agricultural workers who can document working in U.S. agriculture for a minimum of 100 workdays or 575 hours in the two years prior to December 31, 2012. 

· After five years, Blue Card workers that have paid all taxes, not been convicted of any felony or violent misdemeanor, and pay a $400 fine would be eligible for a Green card. 

· To be eligible for a Green Card, the Blue Card worker must have:

· Performed at least 3 years of agricultural employment for at least 150 workdays per year during the 5 year period beginning on the date of enactment; or
· Performed at least 5 years of agricultural employment for at least 100 work days per year during the 8 year period beginning the date of enactment. 

What are the legal ramifications for employers who become aware that they have an undocumented worker that is seeking legal status through the Blue Card program?

· The employer would be held harmless and, if needed, can assist an employee in attesting to their past work in agriculture. 
What else is required of employers of Blue Card holders?

· No other requirements are mandated. 
What about the spouse or family members of blue card workers?

Agricultural workers who apply for a Blue card can file a family application on behalf of their spouse and children who are residing in the United States.

How does this legislation impact my future labor needs?

· Starting in 2016, a new agricultural worker visa program would be implemented by the U.S. Department of Agriculture (note: current programs are administered by the U.S. Department of Labor).  The new visa program is open to all sectors of agriculture without any restriction on an employer’s duration of need for labor. Workers can choose whether to work at-will or on a contract.  Regardless of at-will or contract worker, workers enjoy portability and can move from employer to employer during their 3-year visa.

· “At Will” visa – permits workers to work for employers without a contract and can change employers at any time.

· “Contract” visa – permits workers to work for employers on a contract basis and can change employers after completion of contract.

What is the duration of the visas?

· Agriculture worker visas enable workers to work in agriculture for 3 years with a one-time renewal (total of 6 years). 
· After 6 years, a visa holder must return home for 3 months before reapplying.
How would employers secure employees through these visa programs?

· Employers would register their staffing needs with U.S. Department of Agriculture (USDA) as a Designated Agricultural Employer (DAE). Employer would then petition the Department of Homeland Security to employ workers on agricultural worker visas.

How many visas would be available for the agriculture sector?

· Starting in 2016, 112,333 visas would be distributed per year for the agricultural sector. To reflect the needs of different regions, visas would be released on a quarterly basis during the first five years of the program. Unused visas would roll into the next quarter– but not to the next fiscal year. No more than 337,000 work visas would be granted in any three year period. After five years, USDA would reevaluate the program and establish future caps to ensure the labor needs for agriculture are met.  
Effective Cap on visa workers in the US per year:
2016: 112,333

2017: 224,666

2018: 337,000

2019: 337,000

2020: 337,000

After 2020: Cap would be set by Secretary of Agriculture based on objective criteria for determining size of agriculture’s need for labor. 
Note:  Blue Card holders do NOT count against the visa cap. The H-2A program would also be available for one year after the visa program is up and running and then would sunset after that twelve month period. 
What if these are not enough visas to meet all of agriculture’s needs?

· The Secretary of Agriculture has authority to adjust the cap to meet the industry’s needs on an emergency basis.

What do these visa programs require of employers?

· Minimum Wages: The nationwide wage floor for future guest workers was negotiated for 4 of the 6 occupational categories described by the Bureau of Labor Statistics (BLS), with 2 categories being subject to future USDA determination. These future wages would take effect in 2016 and increase based on inflation by at least 1.5 percent but no more than 2.5 percent annually.
      The statutory wage rate for 2016 is:
· Farmworkers and Laborers – Crop, Nursery and Greenhouse: $9.64

· Graders and Sorters: $9.84

· Dairy and Livestock: $11.37

· Ag Equipment Operators: $11.87

· Other Occupational Categories: Secretary of Ag would determine
· Housing: DAEs employing At-Will visa holders would have to provide either housing or a housing allowance.  DEAs employing Contract visa holders would have to provide housing, however, in the case there is an attestation by the Governor that housing is available; DEAs could provide a housing allowance. Allowances would be based on HUD fair market rate for 2 bedroom dwelling, with 2 people per room. 
· Employment Taxes: Employers would NOT pay FICA and FUTA for Ag visa holders.
· Transportation: Employers must provide “inbound” transportation to all workers coming to work in the US from abroad, regardless of whether the worker is employed at-will or on contract.  Employers who employ a worker on a contract for at least 27 months of the 3-year visa term must provide one “outbound” trip to return the worker home.  

· Note:  An employer seeking to hire US workers must offer those workers no less than the same benefits, wages, and working conditions, excluding housing or housing allowance, which the employer is offering to visa workers 

How do these wages compare to current wages in the H-2A program

· The H-2A program has just one single wage rate (Adverse Effect Wage Rate) for all ag work.  The AEWR is set each year by DOL for multiple regions of the country as a result of a USDA survey of questionable reliability.
· The wages in this bill are set in statute for several defined agricultural occupations.  The wage adjusts annually based on inflation, as measured by the Employment Cost Index .  The annual adjustment is at least 1.5%, but never any more than 2.5% in any year.
Is there an option for commuter workers?

· Yes, workers employed within 50 miles of an international border would be able to go back to their home country daily.  Employers hiring commuter workers would not be required to provide housing or a housing allowance to those workers.  The 50 mile limit is measured from the job site to the nearest land border, not the employee’s home or border crossing location. However, the employee’s home must be within a reasonable commuting distance from the border.
Can agriculture visa holders bring their spouse or family members into the U.S.?

· The bill does not grant visas to spouses and children of agricultural workers unless those individuals separately qualify for a visa. 

After a worker leavers his/her initial employment opportunity, would they be tracked? 

· Yes, workers would be tracked from employer to employer throughout their visa term. This program relies on a functioning and effective employment verification system, or E-verify. It is imperative that such a system addresses agriculture’s unique hiring circumstances (i.e. in remote rural areas, at a production site, etc.). Also, in addition to E-verify the workers would be tracked by the SEVIS system used by the Department of Homeland Security (DHS) within 2 years after the bill is enacted. 
What about E-Verify?

· E-Verify would become mandatory for agriculture employers 4 years after regulations implementing the new visa program are effective. 
· In a mandatory E-Verify environment, the creation of an efficient and more market driven ag visa program would be of paramount importance.

If you have additional questions, please contact the Agriculture Workforce Coalition at info@agworkforcecoalition.org.
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