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CRITICAL INFRASTRUCTURE
A G U N D E R S H E LT E R - I N - P L A C E O R D E R S
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California: “Shelter-in-Place” Executive Order
Q: What does Governor Newsom’s Executive Order require? And who does it
apply to?
A: Governor Newsom’s Executive Order requires “shelter-in-place” for all
individuals living in California to stay at home or their residence except for
critical infrastructure.
 Executive Order applies to everyone in California, whether they are
permanently living here or temporary resident (students, foreign workers,
etc.)
 Executive Order does not apply to individuals working in critical
infrastructure.
 Executive Order is in place indefinitely, i.e. no set end date at this time.
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Critical Infrastructure Exception (Taken from Feds.)
Food and Agriculture is “critical infrastructure” (also called “essential business”)
Q: Who are we talking about in food and agriculture?
A: These folks (list not exhaustive) –
 Grocery, pharmacy and other retail that sells food and beverages
 Food manufacturing and processing (packing, slaughter facilities, animal feed
processing and their suppliers (i.e. food packaging)
 Field and fishery workers
 Animal agricultural workers and veterinary health (i.e. feed, bedding,
transportation, distribution of veterinary drugs, slaughter/disposal)
 Truck delivery and transport
 Support services including commodity inspection; sanitation; fuel ethanol
facilities; storage facilities
 Production of chemicals, medicines, and vaccines for ag
 Manufacture and maintenance of ag equipment and other infrastructure
NOTE: make sure you check your local County orders as well.
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Critical Infrastructure Exception
Q: Who works in “critical infrastructure” (also called “essential business”)?
A: 16 sectors are identified as “critical infrastructure” – including manufacturing
(metals, equipment, appliances, transportation vehicles); energy (electricity, oil
and natural gas); food and agriculture (processing, storage, transportation; and
chemical (fertilizers and pesticides uses)
 Farming/Ag exception will apply to all of your workers including administrative
or “office” staff because these folks support food production and distribution.
 Trucking will fall under both the Farming/Ag exception and the Transportation
exception so your drivers are covered as well.
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Critical Infrastructure Exception
Q: What do we do if our employees are stopped or questioned in-route to work?
A: Work in farming and agriculture is a critical infrastructure section without
exception and employees should be permitted to travel and work within
California.
 We recommend that employees carry proof of employment (i.e. letter,
paystub, employee identification card, etc.)
 Employers may also consider staffing a hotline to address these emergent
situations during the Executive Order.
 Employers should consider ID Badges for Essential Personnel with the
Company logo and a watermark stamp that says “ESSENTIAL” across the front.
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IMMIGRATION UPDATES FOR
H-2A EMPLOYERS

DISCLAIMER: This represents the best current information but is subject to
change quickly and with little notice. Please use this a starting point, but be
sure to seek specific, up-to-the-minute professional guidance tailored to your
farm or business.
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Update on H-2A Processing
Department of State: U.S. Consulates in Mexico
On March 16, 2020, the Department of State announced that U.S. consulates around
the world would cease routine nonimmigrant and immigrant routine visa processing
but would continue processing visas in emergent circumstances. Immediately after
the announcement, the State Department and Mission Mexico announced that U.S.
consulates would continue to process nonimmigrant H-2A visas, recognizing that
agricultural workers are “essential and critical” to the health and safety of our food
source. Thereafter, the consulates continued to process H-2A visas for workers
eligible for a waiver of the visa interview. Those eligible included only those whose
H-2A visas expired in the previous 12 months. The consulates were instructed to
discontinue H-2A visa processing for H-2A applicants who had never been issued an
H-2A visa.
Significant efforts were made by various agricultural interest groups, including the
National Council of Agricultural Employers, to request the State Department to
expand the scope of the exception to “routine” visa processing. On March 30, 2020,
those efforts came to fruition.
From: NCAE H-2A Ad Hoc Committee
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Update on H-2A Processing
The State Department and U.S. consulates in Mexico dispersed the
following announcement and FAQ:

New procedures will enable us to process more visas in the coming days through two
major changes that you should be aware of:
1. We have received authorization to grant interview waivers to applicants whose visas expired
within the last 48 months (instead of the normal 12). These cases should be scheduled as
IW/returning worker appointments now. Any applicant with derogatory information during the
screening process must be interviewed in person. If such applications are submitted, their
case will be held for administrative processing (refused under INA 221(g)) until such time as
we are able to resume interviews. Applications that meet this new rule may be scheduled
immediately as returning workers (H2-IW).
2. We have received authorization to grant interview waivers to applicants who have not
previously received an H-2 visa, or whose last visa expired more than 48 months ago. These
applications should be scheduled as H-2/first time appointments. Any applicant with
derogatory information during the screening process must be interviewed in person. If such
applicants apply, their case will be held for administrative processing (refused under INA
221(g)) until such time as we are able to resume interviews.
From: NCAE H-2A Ad Hoc Committee
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FAQ’S FOR H-2A EMPLOYERS
If an H-2A employer loses customers or otherwise decides not to use the H-2A program any longer this
season, what are their options?
•

•

•

Contract impossibility. Under 20 CFR § 655.122(o), if “the services of the worker are no longer
required for reasons beyond the control of the employer due to fire, weather, or other Act of God that
makes the fulfillment of the contract impossible, the employer may terminate the work contract.” The
employer can submit the request to the DOL Certifying Officer by email at TLC.Chicago@dol.gov,
describing the loss of customers or other reason why fulfilling the contract has become impossible for
reasons beyond the employer’s control. The request can occur at any point before the end of the
season, including before any filing has taken place at USCIS, before the visa application at the
consulate, or after the workers arrive in the U.S.
Once the Certifying Officer approves the request, that ends the contract as of that date – the employer
is responsible for paying the H-2A workers’ travel to their home or to their next employer, as well as
3/4 of the hours from their start date to the date of the Certifying Officer’s termination notice. If the
workers have not left their home country yet (no DOL labor cert, no USCIS visa approval, or no
consulate appointment completed), then an impossibility declaration by the Certifying Officer would
avoid the travel costs, as well, and give the workers more of a chance to find other employers.
A Certifying Officer-approved declaration of “contract impossibility” is different than having the
Certifying Officer agree that the employer can “withdraw” the application for labor cert. In a
withdrawal, the terms-and-conditions of the job order remain in force for any U.S. worker hired as part
of the H-2A recruitment. 20 CFR § 655.172.

From: NCAE H-2A Ad Hoc Committee
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FAQ’S FOR H-2A EMPLOYERS
If an H-2A employer loses customers or otherwise decides not to use the H-2A program
any longer this season, what are their options? (Continued)
•

•

•

Transfer to another grower. If you do not need the workers, but are contacted by or can identify
another employer who does need workers (because of border or embassy delays in getting other
workers into the US), the new employer can change their I-129 from “new hires” to “transfer”
workers, naming your workers, if your workers consent to the transfer. That would be reported to
DOL and DHS as a voluntary termination by the workers, which would void the 3/4 guarantee or
return-travel obligations.
Continue the contract. If the employer’s customer contracts remain in place, they can continue to
perform under the H-2A contract. As the contract goes along, if work slows down, the employer
can decide whether the contract has become impossible and pursue Option 1 above; the only
exposure is the 3/4 guarantee, which is measured over the life of the entire contract and not weekby-week. If, at the end of the contract (either the stated end-date, or the date the Certifying Officer
agrees to terminate it), the employer will need to compare the hours-offered vs. 3/4 of the hours
stated on the contract and pay workers for the shortfall (if any).
Add more workers. The OFLC guidance from last week expanded employers’ ability to use the
“emergency filing” provisions in 20 CFR § 655.134 and get certified more quickly than the usual 60to-75-day and 45-day timeline. Once certified to hire more H-2A workers, the employer can either
take steps to transfer them from another employer (see #2 above) or complete the
consulate/border-crossing process for new hires.

From: NCAE H-2A Ad Hoc Committee
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FAQ’S FOR H-2A EMPLOYERS
What happens if the H-2A Employee’s home country is closed to incoming
travel?
 Several H-2A sending-countries (Peru and Guatemala, for example) have closed
their borders and airports to incoming travel, including their own citizens
returning from working in the United States. We are working with USCIS on
issuing guidance (and hope to have it soon) on what that means for these
employees. Most importantly, we want to ensure that they are not deemed to
have fallen “out of status” by overstaying their visa or staying beyond the
three-year accumulated stay limitation in 8 CFR § 214.2. Beyond that, while
they must remain in the United States, we would like to see them able to
continue working – either for their previous H-2A employer or a new one.

From: NCAE H-2A Ad Hoc Committee
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FAQ’S FOR H-2A EMPLOYERS
What about H-2A housing and quarantine?
 Employers of H-2A workers must provide free housing under the DOL
regulations. If one or more employees develops COVID-19 symptoms, it is
essential to remove them from that housing and undergo cleaning protocols
immediately. Employers should follow local public health guidelines, and CDC
guidance for employers.

From: NCAE H-2A Ad Hoc Committee
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LABOR UPDATES

U N I O N S WA N T I N A S “ E S S E N T I A L B U S I N E S S E S ” TO O !
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LABOR UPDATES: UFW OPEN LETTER TO AG
 On March 17th, the UFW issued an “Open Letter” to ag employers listing
demands for the industry. The UFW makes it clear its real goal - to
collectively bargain for the entire industry it has never been able to organize.
 In terms of what to expect, we have no playbook for this one, not for
pandemics and not for the supply chain demands that will be placed upon
the Industry, and not from the demands the Industry may face from
employees.
 UFCW is already touting victories in grocery with immediate wage increases
and additional paid leave so let’s get prepared.
 Remember:
 California has regulations on access in the fields – don’t give outsiders
the run of your place.
 Supervisors should be trained and provided materials on what to do
when unwanted guests show up.
 Plan for and expect work stoppages.
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LABOR UPDATES: UFW OPEN LETTER TO AG
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SILENCE IS NOT GOLDEN
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SILENCE IS NOT GOLDEN
 In this time of uncertainty employers need to be the “rock”…the “champion” of
employee rights and protections in the workplace, the champion of their
families and the champion of their futures.
 PUT YOUR PEOPLE FIRST! Talk openly and often about protecting our people:
 Washing hands,
 Wearing PPEs,
 Staying at home if you are sick,
 Self-reporting if you are sick,
 Avoid touching your face and eyes,
 Covering your mouth when coughing and sneezing, and
 Social distancing.
SHOW IT!!
 We will…step up sanitation
 We will…step up education
 We will…step up communication; and
 We will step up with enhanced implementation…DAILY!!!
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SILENCE IS NOT GOLDEN

TOGETHER WE WILL:

 Keep our families
working and safe
 Keep our customers
throughout the world
fed
 Keep our communities
alive and well
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RIPPED FROM THE HEADLINES…
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WORKPLACE FAQS
ON CORONAVIRUS
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What to Do With Sick Employees?
Can I send Employees Home?
• The CDC states that employees who exhibit symptoms of influenza-like
illness at work during a pandemic should leave the workplace. The Equal
Employment Opportunity Commission (EEOC) confirmed that advising
workers to go home is permissible and not considered disability-related if
the symptoms present are akin to the COVID-19 coronavirus or the flu.
Remember if you send an employee home, in California you have to
compensate for Reporting Time Pay.
Can I take my employee’s temperature?
• The answer to this question has changed, as the EEOC has stated that given
“community spread” of COVID-19, employers may take an employee’s
temperature. HOWEVER—this exposes the employer to liability. A
temperature does NOT automatically mean the employee has COVID-19
AND in California, employers must issue a notice compliant with the
California Consumer Privacy Act (CCPA) BEFORE testing. A best practice
would be to send the employee home.
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If An Employee Tests Positive, What Do I Do?
• Send the employee home for the 14-day quarantine period, along with
employees who worked closely with that employee.
• Maintain all information about employee illness as a confidential medical
record in compliance with the ADA.
• Per the CDC:
• Clean surfaces with a detergent and soap and water. For disinfection,
diluted household bleach solutions, alcohol solutions with at least 70%
alcohol, and most common EPA-registered household disinfectants should
be effective.
• Cleaning staff should wear disposable gloves and gowns for all tasks in the
cleaning process, including handling trash.
• Gloves and gowns should be compatible with the disinfectant products
being used.
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Is A COVID-19 Infection a Recordable Illness on the OSHA 300 Log?

 Per OSHA Guidance on COVID-19:
 Employers are required to record instances where:
 The case is a confirmed case of COVID-19;
 The case is work-related; and
 The case involves one or more of the general recording criteria
(e.g. medical treatment beyond first-aid, days away from work).
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Cal/OSHA Safety Health And Guidance
• Cal/OSHA released COVID-19 Guidance regarding Infection Prevention for
Agricultural Employers and Employees.
• The guidance is prominently featured on the Cal/OSHA website.
• The Guidance directs that employers must provide training on:
• What COVID-19 is and how it is spread;
• Preventing the spread of COVID-19 if you are sick;
• Symptoms of COVID-19 and when to seek medical attention
• Information from California’s COVID-19 Response Webpage for
additional resources. (https://covid19.ca.gov/)
• The importance of handwashing with soap and water per CDC
guidelines.
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Cal/OSHA Safety Health And Guidance (Continued…)
• The Guidance also provides that IIPP administrators should develop
procedures to prevent the spread of COVID-19 including:
• Immediately sending employees with acute respiratory symptoms
home or to seek medical treatment;
• Establish procedures to notify local health officials upon learning that
someone has a COVID-19 infection.
• Encourage sick workers to stay home by not punishing them for
missing work.
• Make hand-washing stations more readily available and encourage
their use.
• Establish procedures to routinely clean and disinfect commonly
touched surfaces and objects (e.g., water containers, steering wheels,
shared tools, shared work stations, door handles, seat belts, insides of
toilet facilities) throughout the workday
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Unanswered Question: Is COVID-19 a Workers’ Comp. Injury?
• We have seen guidance from other associations stating that if an employee
contracts COVID-19, it is not a covered claim under Workers’ Compensation.
• HOWEVER, the California Labor Workforce Development Agency is taking the
opposite position, and is telling employees who think they contracted COVID19 at work to file for workers’ compensation benefits. See guidance from the
LWDA below:
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Wage and Hour Traps & Choices
 These heightened sanitation standards, require extra time, especially
with the workers having to “social distance” or be 6 feet apart when they
wash or wait in line to wash their hands?





Make it clear this time is compensable or “on the clock”.
Add 2 minutes to each duty free rest break. (paid)
Add 5 minutes to each duty free meal break. (unpaid)
Add hand washing stations to keep from diminishing from productivity.

 What about workers compensated on a piece-rate basis?
 All time not engaged in the piece-rate activity must be separately
captured and accounted for as non-productive time.
 Other non-productive time is paid at least at minimum wage.
 Rest break time is paid at the average hourly rate.
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Wage and Hour Traps & Choices (Continued)
How to Inform Employees?
California Required Notice:

Federal Required Notice:
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Wage and Hour Traps & Choices (Continued)
How to Inform Employees? Part of the California Notice:
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WARN ACT NOTICE
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WARN Act in COVID-19 Crisis: Governor Provides Relief From 60-Day
Notice Requirement
 As a result of the resent executive orders and proclamations to either
“shelter-in place” or to shutdown businesses in their entirety, employers
are advised of their legal responsibilities under the Cal-Warn Act. This law
is the State corollary law to the Federal Warn Act with regard to business
closures and mass layoffs requiring 60 days written notification to workers
and government organizations.
 If your organization employed 75 or more persons within the preceding 12
months, you will be covered by this Act. The term “layoff” means a
separation from a position for lack of funds or lack of work. The term
“mass layoff” means a layoff during any 30-day period of 50 or more
employees at a covered establishment. Lastly, the term “termination” is a
cessation or substantial cessation of industrial commercial operations in a
covered establishment.
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WARN Act in COVID-19 Crisis: Governor Provides Relief From 60-Day
Notice Requirement







For those of you who have utilized the an Employee Handbook, where the
acknowledgement page that there is language indicating that your agricultural
employees are engaged in seasonal employment and were hired with the understanding
that their employment was seasonal and temporary. You are exempt from the provisions
of the Warn Act.
If your business operation does not qualify for this exemption, you are generally required
to give 60 days written notification before any of the above acts take effect.
However, as a result of the recent COVID-19 pandemic, the Governor’s office provided
guidance and issued an executive order clarifying how mass layoffs due to COVID-19
orders may be handled. According to the proclamation, Cal-Warn still applies, but the
notice requirement has been relaxed to be given “as soon as practicable” not the usual
60 days of written notification. Notices still must include a basis for reducing the
notification period, including reference to being due to “business circumstances that
were not reasonably foreseeable as of the time of the notice would have been
required”. Notices must also direct employees that they may be eligible for
unemployment
insurance
and
provide
a
link
to
http://www.labor.ca.gov/coronavirus2019 .
It is expected that the Labor Workforce Development Agency will be issuing a guidance
on Cal-Warn by the end of March 2020.
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Questions?
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