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For broccoli crowns sold f.o.b., we also apply an additional allowance to the 

tolerances mentioned above to account for normal deterioration in transit. For a shipment 

in transit for four days, the allowance is 14 percent for average defects, including not 

more than four percent decay. The USDA inspection of the broccoli crowns in question 

disclosed 19 percent average condition defects, including less than one-half percent 

decay. (Compl. Ex. 5.) While these defects exceed the suitable shipping condition 

allowance, the inspection was performed on June 30, 2015, three days after the broccoli 

crowns were accepted by Respondent, and there is no evidence in the record showing the 

conditions under which the broccoli crowns were held between the time of arrival and the 

time of inspection. It is therefore impossible to conclude with reasonable certainty that 

the defects present in the broccoli crowns would have exceeded 14 percent at the time of 

arrival. 

There is also the issue of the exclusion that appears on Complainant's passing. 

Specifically, the record shows Complainant prepared a passing for the subject load of 

broccoli crowns that bears the statement: "Broccoli Exception: Bruising, discoloration 

after bruising and hollow stem not scorable." (Compl. Ex. 3.) The record also includes a 

copy of a fax confirmation sheet indicating that Complainant sent the passing to 

Respondent. (Compl. Ex. 3a.) Respondent does not deny receiving the passing or assert 

that it took exception to its contents. It therefore appears that the 16 percent average 

bruising disclosed by the inspection would not be considered in the determination as to 

whether Complainant breached the contract. This would reduce the average defects to 

just three percent, an amount that would not establish that Complainant breached the 
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warranty of suitable shipping condition even if the inspection was performed at the time 

of arrival. 

As Respondent has failed to sustain its burden to prove that Complainant 

breached the contract either by failing to mark the broccoli crown cartons with the 

country of origin, or by shipping broccoli crowns that were not in suitable shipping 

condition, Respondent is liable to Complainant for the broccoli crowns it accepted at the 

full purchase price of $9,672.00. Respondent's Counterclaim, which seeks recovery of 

losses incurred in connection with the alleged breach of contract by Complainant, should 

be dismissed. 

Respondent's failure to pay Complainant $9,672.00 is a violation of section 2 of 

the PACA (7 U.S.C. § 499b) for which reparation should be awarded to Complainant. 

Section S(a) of the PACA (7 U.S.C. § 499e(a)) requires that we award to the person or 

persons injured by a violation of section 2 of the PACA (7 U.S.C. § 499b) "the full 

amount of damages ... sustained in consequence of such violation." 7 U.S.C. § 499e(a). 

Such damages, where appropriate, include interest. See Louisville & Nashville R.R. v. 

Sloss-Sheffield Steel & Iron Co., 269 U.S. 217, 239-40 (1925); see also Rau v. Severt 

Sons Produce, Inc., 70 Agric. Dec. 489,498 (2011); Roger Bros. Farms, Inc. v. Skyline 

Potato Co., 69 Agric. Dec. 1599, 1618 (2010). 
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Complainant seeks pre-judgment interest on the unpaid produce shipment listed in 

the Complaint at a rate of 15 percent per annum. (Compl. ,r 8.) Complainant's claim is 

based on his invoice to Respondent which expressly states: "UNPAID BALANCES 

WILL BE CHARGED @ 1 1/4 % PER MONTH." There is nothing to indicate that 

Respondent objected to the interest charge provision stated on Complainant's invoice. In 
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